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On July 17, 1998, the cause of human rights wasngiyreat impetus when the United
Nations Diplomatic Conference of Plenipotentianeshe Establishment of an
International Criminal Court adopted the Rome S&atd the International Criminal
Court, thus creating for the first time an indepamtdand permanent court with
jurisdiction over the most serious crimes of conderthe international community: the
crime of genocide, crimes against humanity, wanes, and the crime of aggression.
Also on this date, a beautifully sunny day in Ithadenry Korn, B.A. '68, and his wife,
Ellen Schaum Korn, B.S. '68, contributed a sigmifitnew addition to the law library:
nearly 150 bound volumes of Nuremberg trial trappgsrand documents from the
personal archives of General William J. DonovarB@t2959).

This coincidence is an apt one, because the Iritenad Military Tribunal at Nuremberg
and the Nuremberg Military Tribunals (also knowrtlaes Subsequent Proceedings or
Subsequent Trials) were the direct historical sedeat for the formation of the
International Criminal Court. The Nuremberg triblsnaere established at the conclusion
of World War Il to mete out justice to the prindiperpetrators of the Holocaust, with

the International Military Tribunal addressing faounts: (1) the common plan or
conspiracy, (2) crimes against peace, (3) war @i(meluding genocide), and (4) crimes
against humanity.

Donovan played an important part in the Internatidviilitary Tribunal proceedings in
his role as special assistant to the U.S. chiebahsel, Supreme Court justice Robert H.
Jackson. Both men grew up in upstate New York, skackn Frewsburg and Donovan in
Buffalo. Jackson attended the Albany Law Schoobfgear and would become the last
member of the Supreme Court to gain admissiondd#r by reading law in a law office
instead of through graduation from law school. D@rograduated from the Columbia
Law School and, despite an undistinguished acadesnard, became a prominent
attorney in New York City. In World War | he earndg Congressional Medal of Honor
and many other decorations. Most importantly, havelie was the founding director of
the Office of Strategic Services--the precursahefCentral Intelligence Agency--and
thus offered valuable intelligence to Jackson asAties gathered evidence to construct
their case against the German war criminals.

Jackson and Donovan were acutely aware of therlogtanoment of the Nuremberg
process and were thoroughly committed to ensurijugtaand expeditious trial for the



defendants. Jackson eloquently articulated sontieeoduiding principles of the
prosecution in a report to President Truman that rgéeased publicly on June 7, 1945:

The American case is being prepared on the assomibiat an inescapable
responsibility rests upon this country to conductrequiry, preferably in
association with others, but alone if necessaty, time culpability of those whom
there is probable cause to accuse of atrocitieotret crimes. We have many
such men in our possession. What shall we do w&m® We could, of course,
set them at large without a hearing. But it has nomeasured thousands of
American lives to beat and bind these men. Totlieen without a trial would
mock the dead and make cynics of the living. Onatiher hand, we could
execute or otherwise punish them without a heaBug.undiscriminating
executions or punishments without definite findiogguilt, fairly arrived at,
would violate pledges repeatedly given, and wowldset easily on the American
conscience or be remembered by our children wittepiThe only other course is
to determine the innocence or guilt of the accudtst a hearing as dispassionate
as the times and horrors we deal with will per@uitg upon a record that will
leave our reasons and motives clear.

Jackson continues, cautioning:
We must not forget that when the Nazi plans wetdlp@roclaimed they were so
extravagant that the world refused to take thenogsly. Unless we write the
record of this movement with clarity and precisiag, cannot blame the future if
in days of peace it finds incredible the accusatyyeralities uttered during the
war. We must establish incredible events by credividencé.

The relationship between Jackson and Donovan wiaameasy one. Although Donovan
could not be said to have been in disagreementamighof the foregoing, he did have a
different conception about how to develop the pratien’s case. Jackson’s approach
was to rely predominantly on documentary evidemdgle Donovan thought it politic to
pursue a greater use of testimonial evidence ds Jeekson, however, did not yield on
the question of negotiating with the defendanttheir counsel for testimony. Partly in
response to Donovan'’s efforts in that directionjolvhncluded the possibility of using
Hermann Goring as a witness against other defeaddatkson addressed a
memorandum to Donovan and other senior staff lasvifeat detailed in no uncertain
terms the ground rules for dealing with the priserod war.

This memorandum is among the Donovan Papers ntive &ornell Law Library. A
penciled check next to his name on the list ofgieaits indicates that it is Donovan’s

own copy. Under the heading "Matters which | thin&y cause criticism and confusion

in reference to high-ranking prisoners of war regtinat the following instructions will

be observed,” point two, which has been underlinegljs: "No social entertaining of any
prisoner of war shall be undertaken or permittecivy member of this staff." In the
right-hand margin next to it is a cartoon figuréhna smiling face. Although it would be
impossible to prove that this editorial comment wefact the handiwork of Donovan, it

is entirely plausible, especially given the knowndions between Donovan and Jackson.
(Donovan, in fact, would leave Jackson’s staff mvBimber 1945.)



While this fleeting attempt at levity is trivial the context of the proceedings, it does
point up their very real, human dimension. Nurergheas about absolute conflict, about
reasserting humanity in the face of inhumanity eAse of this urgency is revealed in a
terse response to an assistant’s typed note, mlsogthe Donovan Papers: "General
Donovan: These are the copies of the excerptseof llomas diary, as far as it went.
J.E.S." Donovan replies: "Get some more." The persterred to is Georg R. Thomas, a
German general of the infantry who was arrestethbyGestapo in 1944 before being
captured by the Allies. In an extended handwrittitement, entitled "Uber die
Schuldfrage,” or "Concerning the Question of Guilihomas begins:

The terrible indictment which the Allied Court hamsde against the war criminals
of the period of the Nazi regime, against its jcditand military organizations,
and indirectly thereby against the whole Germarpf@anust cause each thinking
person to ask this question: How was it possild¢ dhnation which gave to the
world a Kant, Goethe, Lessing, Bach and Beethawvasted and obeyed such a
regime for twelve years?

History will pass a terrible judgment over the pastlve years of the German
people because even after the present feelingatadd) vengeance and egotism
will have made room for greater objectivity, andentthe German people will no
longer heap upon itself self-accusations and daatiogs, in order to prove its
political change of heart, the one thought will e@mas a sad recognition: How
could a whole nation follow the mad teachings o than?

It is therefore absolutely essential that men wéneehproven themselves
opponents of this regime, and who are able outaf personal experience to
contribute to an elucidation of the question offiiture of the German people,
say everything openly which might serve to diseglathis German question.

The Donovan Papers contain both Thomas’s origtaééient in German and a typed
translation in English that was prepared by théallThe German text is written in
pencil and colored pencil on several different gypénow very fragile paper (including a
doctor’s form for patients’ medical history, idrankheitsgeschichjeand fills all

available space, with numerous emendations andlradteghts. It is the record of a
vanquished warrior--whether his remorse was genolinet remains an open question.

There are many other remarkable documents amorigahevan Papers, including
memoranda discussing how the military tribunal $thdne structured, working notes
associated with the interrogation of Goring, drafttrial briefs against various
defendants, Nazi organizational charts, and evidgnanalyses prepared by the Office
of Strategic Services and other agencies. The dentsxassume various formats, ranging
from mimeographs, photostats, and carbon copipldtographs, maps, typescripts, and
original manuscripts. While most of the documemésaopies that can be found
elsewhere, there are a significant number thatiaigue to Cornell’s holdings and that
represent an important, though small, part of ieoty of the Nuremberg process.



The official version of the International Militafiribunal was published in Nuremberg as
a forty-two-volume set by the secretariat of thieumnal. Extensive though this record is,

it does not contain all the background material #mamated the proceedings nor the vast
archives that documented the machinations of the War apparatus. Jackson’s staff
screened over one hundred thousand captured dotsjraed around four thousand were
translated and used as evidence.

Relatively few witnesses were called, but Jacksprosecutorial strategy was ultimately
vindicated when the court rendered its judgmenDotober 1, 1946:

Much of the evidence presented to the Tribunaleimalf of the Prosecution was
documentary evidence, captured by the Allied ArnmeSerman army
headquarters, Government buildings, and elsewBemae of the documents were
found in salt mines, buried in the ground, hiddehibd false walls and in other
places. The case, therefore, against the defendesttsin large measure on
documents of their own making, the authenticityvbich has not been
challenged except in one or two cades.

And in his final report to President Truman on &to7, 1946, in which he reviews the
outcome of the International Military Tribunal aresigns his commission as chief of
counsel to the United States, Jackson states:

We have documented from German sources the Naemsgjgns, persecutions,
and atrocities with such authenticity and in suetad that there can be no
responsible denial of these crimes in the futukramtradition of martyrdom of
the Nazi leaders can arise among informed peopehidtory of this era can be
entitled to authority which fails to take into aceoo the record of Niirnbefy.

In an effort to make such an accounting of the nétcand to celebrate the fiftieth
anniversary of both the Convention on the Preveraiod Punishment of the Crime of
Genocide (December 9, 1948) and the United Natibmigersal Declaration of Human
Rights (December 10, 1948), | have organized arbéidn in the Dawson Rare Book
Room by the same name as this article: "The Lega&juremberg: Sustaining Human
Rights" (see sidebar). The exhibition traces thawdion of international law and human
rights over a span of four hundred years.

It begins with William Fulbecke’s compendiufime Pandectes of the Law of Nations
(1602) and concludes with the Rome Statute ofrtkermational Criminal Court (1998),
downloaded from the United Nations Web Sidlong the way are representative works
in various languages and editions--by such sentagal commentators as Grotius,
Pufendorf, Wolff, Bynkershoek, and Vattel--thatleet the development and
transmission of legal thought across temporal drysipal borders. Observers will also
find the locus classicus of the temternational law coined by Jeremy Bentham in 1780,
as well as the origin of the woggtnocide a neologism created by Raphael Lemkin in
1944 to "denote an old practice in its modern dgwalent” and first employed judicially
in the indictment at Nuremberg the following year.



Within this historical context the exhibition feed#s materials selected from the Donovan
Papers, some of which have been described abovepl€menting the Nuremberg
documents are several memoranda by Otto Charlesriga#. (copied from microfilm in
the Special Collections of the Kroch Library) thadre written in the sixties to assist a
biographer of Donovan. Doering was a longtime lantier of Donovan and served as
his right-hand man and executive officer in thei€ffof Strategic Services. Doering, one
of Donovan’s few confidants, received his LL.B1i&28 from the Cornell Law School.

It can be said without exaggeration that peoplesifead not only an intellectual but also
a visceral reaction to the materials in the extubitThe weight of history is palpable
when one sees and contemplates Grotius arguingjgtiection between just and unjust
wars side by side with Jackson seeking to rednegbthe worst calamities of the
modern era. The exhibition thus far has attractethbers of the Law School Advisory
Council and many law students interested in hungdns and international law. Across
campus, Jewish student groups have also evincexkgtt and | am beginning to field
research queries from scholars at Cornell and élemv A reception for the Korns
acknowledging the receipt of the Nuremberg trapsei@nd documents (and the newly
instituted Henry Korn Lecture Series) drew bothvensity officials and members of the
press to the Dawson Rare Book Room.

Primary historical materials are essential forrsearches of scholars and students alike,
and although curiosity is the only prerequisit@&in access at the law library, special
collections require special attention. Rare, figgind unique materials must be given the
care they deserve. When one considers how manyajemes of committed individuals

and institutions have sustained the works that nugkeur historical collections--for
centuries, in many instances--it is readily appéttest we are only transitory custodians
of what will be the intellectual heritage of thdtfte.

Various initiatives are under way at Cornell togaee and promote access to this body
of knowledge, and in these endeavors the electioritd has much to offer. Look to a
future issue of th&orumfor word of progress, or visit the legal histondarare books
section of the law library’s Web site.
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